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CALIFORNIA WORKERS' COMPENSATION: WHAT
HAPPENS WHEN YOUR EMPLOYER HAS NO
INSURANCE

This report explains what California law requires of employers who must carry workers' compensation
insurance, what penalties they face if they do not, and what rights you have as a worker if your employer is
uninsured. Whether you are an employer trying to understand your obligations or a worker who was hurt on
the job, this guide walks you through the law step by step.

Part 1: The Basic Rule — Every Employer Must Have Insurance

Who Must Carry Workers' Compensation Insurance

Under Cal. Lab. Code § 3700 (https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-
4/article-2/), every employer in California with one or more employees must pay for workers' compensation
insurance. Workers' compensation insurance is a type of coverage that pays for medical care and lost wages
when a worker gets hurt or sick because of their job. There are no exceptions based on business size,
industry, or how long the business has been open.

You can meet this requirement in one of three ways:

e Buy insurance from a licensed carrier. This is how most employers comply. You purchase a policy from a
company authorized to sell workers' compensation insurance in California. If no private carrier will insure
you, the State Compensation Insurance Fund (SCIF) acts as an insurer of last resort and must accept
you. Cal. Dep't of Indus. Relations, DWC FAQs for Employers (https://www.dir.ca.gov/dwc/fags.html).

e Get approved to self-insure. The Director of Industrial Relations can grant you a Certificate of Consent to
Self-Insure, but only if you can show a net worth of at least $5 million and net income of at least
$500,000 per year, and you post a security deposit. See Cal. Code Regs. tit. 8, § 15203.7
(https://www.dir.ca.gov/t8/15203_7.html).

e Join an approved mutual insurance program. In limited cases, employers in the same occupational
group can participate in a mutual self-insurance arrangement.

Important: There is no grace period for new businesses. The moment you hire your first employee,
you must have coverage in place. You cannot wait, and you cannot claim that you did not know
about the requirement. Cal. Lab. Code § 3700 (https://employeesfirstlaborlaw.com/labor-code-
%C2%A73700-employers-duty-to-provide-workers-comp/).

What "Workers' Compensation” Means for You

Workers' compensation is a system where employers pay for work-related injuries regardless of who was at
fault. In exchange, employees generally cannot sue their employer in regular court for a work injury. This
trade-off is called the exclusive remedy rule, established in Cal. Lab. Code § 3600
(https://www.wshblaw.com/publication-navigating-californias-workers-compensation-exclusivity-rule-in-civil-
litigation-and-settlement-strategy). The benefits include medical treatment, temporary disability payments
(about two-thirds of your weekly wages), permanent disability payments, and death benefits for dependents.

However, this protection for employers only works if the employer actually has insurance. If the employer does
not have coverage, the rules change dramatically — and the employer loses nearly all protections.

Part 2: Criminal Penalties — Jail Time and Fines

First Offense

Failing to carry workers' compensation insurance is a misdemeanor — a criminal offense — under Cal. Lab.
Code § 3700.5 (https://szcomplaw.com/uninsured-workers-compensation-defense/). This means the
government can charge you with a crime, not just fine you.



For a first offense, the penalties are:

e Jail: Up to one year in county jail

Fine: At least $10,000, or up to double the amount of the insurance premium you should have paid
during the uninsured period — whichever is more

e Both: The court can impose both jail and the fine together
The fine floor of $10,000 applies even to small employers. For larger employers with significant payrolls, the

fine based on double premiums can be much higher. Sacks Law Group, Uninformed Uninsured: California
Workers' Compensation (https://szcomplaw.com/uninsured-uninformed-california-workers-compensation/).

Second or Repeat Offenses

If you are caught a second time, penalties increase sharply:

e Jail: Up to one year in county jail

e Fine: At least $50,000, or up to triple the amount of premiums owed — whichever is more

e Both: The court can impose both
A real-world example from Northern California: the Monterey County District Attorney prosecuted a repeat
offender, who received three years of probation, 40 days in county jail, and a $10,000 fine paid to the

Uninsured Employers Fund. DAM Firm, Penalties for Not Providing Workers' Compensation
(https://www.damfirm.com/penalties-not-providing-workers-comp/).

Who Can Prosecute You

Criminal charges can be brought by the district attorney in the county where you operate, the California
Attorney General, or attorneys designated by the Director of Industrial Relations. See Cal. Lab. Code §
3710(a) (https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-4/article-2/section-3710/).

Important: Ignorance of the law is not a defense. You do not need to have known about the
insurance requirement to be convicted. The crime is a strict liability offense — the prosecution only
needs to show that you employed people and did not have coverage.

Part 3: Stop Orders — Immediate Business Shutdown

What a Stop Order Is

A Stop Order is a government order that immediately prohibits you from using any employee labor. It is
defined in Cal. Code Regs. tit. 8, § 15559 (https://www.dir.ca.gov/t8/15559.html). The Director of Industrial
Relations issues this order under Cal. Lab. Code § 3710.1 (https://law.justia.com/codes/california/code-
lab/division-4/part-1/chapter-4/article-2/). A Stop Order is not a warning — it takes effect immediately when it
is served on you.

The Stop Order must include:

Your exact legal name and business entity type
Your business address

The date, time, and place of issuance

The signature and title of the official who issued it
Information about how to appeal

See Cal. Code Regs. tit. 8, § 15574 (https://www.dir.ca.gov/t8/15574.html) for the full requirements.

What Happens While a Stop Order Is in Effect

You cannot legally hire, employ, or use any employee labor while a Stop Order is in effect. The order stays
active until you prove to the Division of Labor Standards Enforcement (DLSE) that you have obtained valid
workers' compensation coverage.

Penalty for Violating a Stop Order



If you continue operating with employees after receiving a Stop Order, you commit a separate misdemeanor
under Cal. Code Regs. tit. 8, § 15572 (https://www.law.cornell.edu/regulations/california/8-CCR-15572). This
carries:

e Up to 60 days in county jail
e Afine of up to $10,000
e Or both

This penalty is in addition to all other penalties for being uninsured.

Part 4: Administrative Fines — Penalty Assessment Orders

Penalties When No Worker Has Been Injured

Even if no one has been hurt, the DLSE imposes financial penalties when it discovers you are uninsured. The
process works as follows:

1. The DLSE issues a Stop Order and a Penalty Assessment Order at the same time or shortly after.

2. You are assessed a penalty of $100 per employee on your payroll at the time the Stop Order is
served. This count includes all employees — even those on leave or not actively working that day. Cal.
Code Regs. tit. 8, § 15570 (https://www.dir.ca.gov/t8/15570.html).

3. On top of that, you must pay the greater of these two amounts:
e Twice the workers' compensation premium you should have paid during the uninsured period, OR
e $1,500 per employee employed during the uninsured period
The DLSE picks whichever calculation produces the higher number. Cal. Lab. Code § 3722(b)
(https://www.dir.ca.gov/dwc/fags.html); Stimmel Law, Workers' Compensation Insurance Penalties

(https://www.stimmel-law.com/en/articles/workers-compensation-insurance-penalties-failure-provide-it-
california).

Penalties When a Worker Has Been Injured

When an employee files a claim and the Workers' Compensation Appeals Board (WCAB) — the court that
decides workers' compensation disputes — finds you were uninsured, penalties escalate:

e Ifthe injury is NOT compensable (meaning it did not arise from work): $100 per employee on payroll at
the time of the injury, plus $2,000 per employee under Cal. Lab. Code § 3722
(https://www.dir.ca.gov/dwc/fags.html)

e Ifthe injury IS compensable (meaning it did arise from work): $500 per employee on payroll at the time
of the injury, plus $10,000 per employee under Cal. Lab. Code § 3722

See Cal. Code Regs. tit. 8, § 15568 (https://www.dir.ca.gov/t8/15568.html) for the regulatory penalty
categories.

All penalties are capped at $100,000 per claim cycle, but if multiple employees are injured, each claim can
generate its own set of penalties. Cal. Dep't of Indus. Relations, DWC FAQs for Employers
(https://www.dir.ca.gov/dwc/fags.html).

How to Appeal a Penalty Assessment Order

You have 20 days after receiving a Penalty Assessment Order to file a written, verified petition (signed under
penalty of perjury) objecting to the assessment with the DLSE. You must state your specific grounds for
objection. Cal. Code Regs. tit. 8, § 15575 (https://www.dir.ca.gov/t8/15575.html).

Valid grounds for objection include:

e The employee count was wrong
e You were not actually an "employer" during the relevant period
e You actually did have valid coverage during the relevant period

Critical: If you miss the 20-day deadline, the penalty becomes final and you must pay it. There is no
extension or grace period.



Part 5: Civil Lawsuits — Injured Workers Can Sue You Directly

How the Exclusive Remedy Protection Disappears

Normally, workers' compensation is the only way an employee can seek payment for a work injury — they
cannot sue you in regular court. This is the exclusive remedy rule under Cal. Lab. Code § 3600
(https://www.wshblaw.com/publication-navigating-californias-workers-compensation-exclusivity-rule-in-civil-
litigation-and-settlement-strategy).

But Cal. Lab. Code § 3706 (https://www.pi.law/blog/when-can-you-sue-outside-the-workers-compensation-
system-in-california/) creates a major exception: if you fail to secure workers' compensation insurance, any
injured employee can sue you in civil court for full damages "as if" the workers' compensation system did not
exist. This means the employee can seek:

All medical expenses

All lost wages and lost future earning capacity

Pain and suffering (not available in workers' compensation)
Emotional distress

Disability damages

Potentially punitive damages (extra money meant to punish you)

See Heiting & Irwin, California Uninsured Employer Liability (https://www.heitingandirwin.com/california-
uninsured-employer-liability/); Plaintiff Magazine, Exceptions to the Workers' Compensation Exclusive
Remedy Doctrine (https://plaintiffmagazine.com/recent-issues/item/exceptions-to-the-workers-comp-
exclusive-remedy-doctrine).

The Law Presumes You Were Negligent

Under Cal. Lab. Code § 3708 (https://plaintiffmagazine.com/recent-issues/item/the-5-exceptions-to-the-
workers-compensation-exclusive-remedy-2), the court presumes that the injury was caused by your
negligence (negligence means you failed to use reasonable care). The injured worker does not have to prove
you did anything wrong — instead, you must prove you were not negligent. This is called a rebuttable
presumption, and it shifts the burden of proof onto you.

Additionally, Section 3708 removes several defenses you would normally have in a negligence case:

e You cannot argue the worker was partly at fault (comparative negligence)
e You cannot argue the worker knew about and accepted the danger (assumption of risk)
e You cannot blame a coworker for the injury (fellow servant rule)

Attorney's Fees Fall on You

Under Cal. Lab. Code § 3709 (https://www.kleczekinjurylaw.com/a-landmark-victory-holding-uninsured-
employers-accountable-in-california/), the court will order you to pay the injured worker's attorney's fees on
top of the damages. These fees are not deducted from the worker's recovery — they are an additional cost to
you. Attorney's fees in civil cases typically range from 33% to 50% of the judgment amount, which is far higher
than the usual 15% fee in workers' compensation cases.

The Worker Can Seize Your Property Before Trial

Cal. Lab. Code § 3707 (https://plaintiffmagazine.com/recent-issues/item/pre-judgment-writ-of-attachment-
against-uninsured-employers-2) allows an injured worker to attach (legally seize) your real property at any
point after filing the lawsuit — even before the case goes to trial. This is called a pre-judgment attachment.
Once property is attached, you cannot sell, refinance, or transfer it until the legal claim is resolved. There is no
minimum dollar threshold for this remedy.

Part 6: The Uninsured Employers Benefits Trust Fund (UEBTF)

What the UEBTF Does



The Uninsured Employers Benefits Trust Fund (UEBTF) is a state fund that pays workers' compensation
benefits to injured workers whose employers had no insurance. It was created in 1971 to make sure injured
workers are not left without help just because their employer broke the law. The UEBTF is administered by the
Department of Industrial Relations. Cal. Dep't of Indus. Relations, UEBTF & SIBTF
(https://www.dir.ca.gov/dwc/claims.html).

Important: The UEBTF is not free money for employers. After the UEBTF pays the injured worker, it
comes after the uninsured employer to recover every dollar paid — through lawsuits, property
liens, wage garnishment, and bank levies.

How an Injured Worker Files a UEBTF Claim

The process to obtain UEBTF benefits involves several steps:

1. File a claim form with the employer (even though the employer is uninsured), using the DWC-1
Workers' Compensation Claim Form

2. Verify the employer has no insurance by sending a request to the Workers' Compensation Insurance
Rating Bureau (WCIRB), which checks its records and responds within two to six weeks

3. File an Application for Adjudication of Claim with the WCAB

4. Serve the employer through a process server with the application and a Special Notice of Lawsuit

5. File a Petition to Join the UEBTF as a party defendant, served on the Office of Defense Litigation
within the Attorney General's office

See Cal. Dep't of Indus. Relations, If Your Employer Is lllegally Uninsured
(https://www.dir.ca.gov/chswc/Reports/2024/UninsuredEmployers.pdf); Cal. Dep't of Indus. Relations, How to
Properly Obtain Jurisdiction Over an Uninsured Employer (https://www.dir.ca.gov/dwc/uefcomp.pdf).

If the WCAB finds the injury is compensable (meaning it was work-related) and the employer fails to pay
within 10 days or fails to post a bond, the injured worker can apply for the UEBTF to pay the full award.

How the UEBTF Recovers Money From You

Once the UEBTF pays the injured worker, it steps into the worker's shoes through a legal concept called
subrogation — meaning it acquires all of the worker's legal rights against you. Under Cal. Lab. Code § 3717
(https://law.justia.com/cases/california/supreme-court/3d/11/171.html), the UEBTF can then:

e Sue you in civil court to recover everything it paid

e Record a certificate of lien against your real and personal property under Cal. Lab. Code § 3720
(https://trackbill.com/s3/bills/CA/2025/SB/847/analyses/senate-judiciary.pdf)

e Garnish your wages or levy your bank accounts

e Pursue collection from parent corporations or major shareholders

The lien has the same legal strength as a court judgment lien. It stays on your property until you pay the full
amount owed. You cannot sell or refinance your property until the lien is satisfied.

Key Court Decision: Flores v. WCAB

In Flores v. Workmen's Comp. Appeals Bd., 11 Cal. 3d 171 (1973), the California Supreme Court held that the
UEBTF must pay the full award to the injured worker — including penalty increases for willful failure to insure
under Cal. Lab. Code §§ 4554 and 4555 — and then recover the entire amount from the uninsured employer.
Flores v. Workmen's Comp. Appeals Bd., 11 Cal. 3d 171 (1973)
(https://law.justia.com/cases/california/supreme-court/3d/11/171.html). This decision confirmed that the
financial burden always falls on the employer, not the state fund.

Part 7: Serious and Willful Misconduct — The 50% Penalty Increase

What Counts as Serious and Willful Misconduct

Under Cal. Lab. Code § 4553 (https://law.justia.com/codes/california/code-lab/division-4/part-2/chapter-
2/article-1/section-4553/), if an injured worker proves that their injury resulted from the employer's serious and
willful misconduct, the workers' compensation award increases by 50%. This is not ordinary carelessness. It
means conduct that shows a deliberate disregard for employee safety — something close to intentional harm.



R.J.Y. Law, California Labor Code Section 4553 Overview (https://www.rjylaw.com/california-labor-code-
section-4553-an-overview-of-serious-and-willful-misconduct-claims/).

The employer pays this 50% increase out of pocket. Insurance does not cover it.

How Being Uninsured Connects to This Penalty

Under Cal. Lab. Code § 4554 (https://law.justia.com/codes/california/code-lab/division-4/part-2/chapter-
2/article-1/section-4553/), willfully failing to secure workers' compensation insurance is treated as prima facie
evidence (meaning it is presumed true unless you prove otherwise) of willfulness. This allows the injured
worker to argue that your decision not to get insurance shows you deliberately disregarded your workers'
safety.

Additionally, Cal. Lab. Code § 4555 (https://law.justia.com/codes/california/code-lab/division-4/part-2/chapter-
2/article-1/section-4553/) allows the WCAB to award extra attorney's fees in willful non-insurance cases.
These fees are paid to the worker's lawyer as an additional amount — not deducted from the worker's award.

Note: For a single seriously injured worker, the combined exposure from the base award, the 50%
increase, and attorney's fees can easily reach $190,000 to $210,000 or more.

Part 8: How California Finds Uninsured Employers

The Database Matching System

The DLSE's Bureau of Field Enforcement (BOFE) uses a systematic process to find uninsured employers. It
cross-references payroll records from the Employment Development Department (EDD) with insurance

records from the Workers' Compensation Insurance Rating Bureau (WCIRB). If you have payroll activity but
no matching insurance record, you are flagged for investigation. DLSE, 2020 Report on Effectiveness of the
Unlawfully Uninsured Employers Program (https://www.dir.ca.gov/dlse/DLSE_2020Unlawfullyuninsured.pdf).

The enforcement process typically follows this sequence:

1. You receive a notification letter from the Labor Commissioner

2. If you do not provide proof of coverage, an on-site inspection is scheduled
3. If no valid coverage is found, BOFE issues a citation

4. The matter may be referred to the district attorney for criminal prosecution

Enforcement Numbers

According to the DLSE's 2020 enforcement report, the Labor Commissioner forwarded 2,611 employers to the
WCIRB for screening. Of those, 613 had questionable or no evidence of coverage. The DLSE issued citations
for 56 violations and assessed approximately $2 million in penalties, collecting approximately $448,757 during
that fiscal year. DLSE, 2020 Report (https://www.dir.ca.gov/dIse/DLSE_2020Unlawfullyuninsured.pdf).

Northern California Enforcement Focus

In the San Francisco Bay Area, enforcement is particularly active in industries known for high rates of labor
violations: construction, janitorial services, restaurants, agricultural labor, and domestic work. The DLSE
maintains a regional office in Oakland (1515 Clay Street, 17th Floor, Oakland, CA 94612-2404) that has
jurisdiction over the Bay Area. DLSE, What's New 2025
(https://www.dir.ca.gov/dIse/DLSE_whatsnew2025.htm).

The San Francisco and Alameda County district attorneys have shown increasing willingness to bring criminal
charges against repeat offenders, particularly in industries with high concentrations of immigrant workers.

Part 9: Recent Legal Changes (2024—-2026)

SB 847 — Expanded Collection Powers



Senate Bill 847 amends Cal. Lab. Code §§ 3715 and 3720
(https://trackbill.com/s3/bills/CA/2025/SB/847/analyses/senate-judiciary.pdf) to give the Director of Industrial
Relations stronger tools to collect from uninsured employers:

e The Director can now record liens against property owned by parent corporations and major
shareholders — not just the employer itself

e The Director can investigate whether an employer transferred property with intent to defraud the UEBTF
e If signs of fraud are present (such as transferring property to a family member for far below market value
shortly after an injury), the transfer can be reversed

These changes close loopholes that previously allowed uninsured employers to hide assets through corporate
restructuring or property transfers.

2025 Cal/OSHA Penalty Increases

Effective January 1, 2025, Cal/OSHA raised its civil penalty amounts. While these apply to safety violations
rather than insurance violations, they reflect California's broader trend of increasing penalties for workplace
law violations. Maximum penalties for willful safety violations now reach $162,851. Cal/OSHA Penalty
Increase Notice, January 2025 (https://www.dir.ca.gov/DIRNews/2025/2025-10.html).

Emerging Enforcement Trends

The DLSE is moving toward proactive, data-driven enforcement rather than waiting for complaints. Recent
actions have also targeted employers using Professional Employer Organizations (PEOs) — companies that
handle payroll and HR functions — while failing to maintain actual workers' compensation coverage. A WCAB
judge caught one such arrangement and imposed full penalties on the employer. WC Executive, PEO Caught
With No Coverage (https://www.wcexec.com/article/peo-caught-with-no-coverage-by-wcab-judge/).

Part 10: What You Should Do Now

If You Are an Employer Without Coverage

You must obtain workers' compensation insurance immediately. Here are your options:

1. Contact a licensed insurance broker to purchase a policy from a private carrier

2. Apply to the State Compensation Insurance Fund (SCIF) at www.scif.com (https://www.scif.com) if
private carriers decline to insure you

3. Consult an attorney about whether voluntary disclosure to the DLSE, combined with immediate
purchase of coverage, may reduce your penalty exposure

Important: Do not wait for an injury to happen or an inspection to occur. Penalties escalate
dramatically at each stage — from discovery to injury to compensable claim.

Once you have coverage, keep proof of insurance (certificates, declarations pages, policy copies) for at least
seven years. Make sure your payroll reports to the insurer are accurate and include all employees. Sacks Law
Group, Legal Strategies for Uninsured Employers (https://szcomplaw.com/legal-strategies-uninsured-
employers-facing-workers-compensation-claims/).

If You Are a Worker Injured by an Uninsured Employer

You have rights even if your employer has no insurance:

You can file a workers' compensation claim through the WCAB and request UEBTF payment

You can file a civil lawsuit for full damages including pain and suffering

You can do both at the same time

The law presumes your employer was negligent, and your employer cannot blame you for the injury
Contact the WCAB San Francisco District Office at 100 Montgomery Street, Suite 800, San Francisco, CA

94104, or the DLSE Oakland office at 1515 Clay Street, 17th Floor, Oakland, CA 94612-2404, phone (510)
286-7067.

Note: If you are an immigrant worker, your immigration status does not affect your right to file a
workers' compensation claim or a civil lawsuit against an uninsured employer. Community



organizations in the Bay Area can connect you with attorneys who understand both workers'
compensation and immigration law.

Cost Comparison: Insurance vs. Penalties

Item Typical Cost

Annual workers' comp premium (mid-size employer) $2,000-$50,000

Minimum criminal fine (first offense) $10,000

Minimum criminal fine (second offense) $50,000

Administrative penalties (non-injury) $1,500/employee or double premiums
Administrative penalties (compensable injury) Up to $10,000/employee

Civil lawsuit damages (single serious injury) $100,000-$500,000+

Total potential exposure (one serious injury) $500,000+

Sources: Cal. Dep't of Indus. Relations, DWC FAQs (https://www.dir.ca.gov/dwc/fags.html); SafeCal, Workers'
Compensation Insurance Requirements (https://safecal.com/who-is-required-to-have-workers-compensation-
insurance-in-california/).

Part 11: Key Resources and Contact Information

Government Agencies
e California Department of Industrial Relations (DIR): www.dir.ca.gov (https://www.dir.ca.gov)
e Division of Workers' Compensation (DWC): www.dir.ca.gov/dwc/ (https://www.dir.ca.gov/dwc/)

e Division of Labor Standards Enforcement (DLSE): www.dir.ca.gov/dlse/
(https://www.dir.ca.gov/dIse/dIse.html)

e UEBTF Information: www.dir.ca.gov/dwc/claims.html (https://www.dir.ca.gov/dwc/claims.html)

e California Department of Insurance — Workers' Compensation: www.insurance.ca.gov
(https://www.insurance.ca.gov/01-consumers/105-type/95-guides/09-comm/WorkersCompensation.cfm)

Northern California Offices

e DLSE Oakland Regional Office: 1515 Clay Street, Floor 17, Oakland, CA 94612-2404 — Phone: (510)
286-7067

e WCAB San Francisco District Office: 100 Montgomery Street, Suite 800, San Francisco, CA 94104
e \WCAB Concord Hearing Location: 1855 Gateway Blvd., Suite 850, Concord, CA 94520

Insurance Providers
e State Compensation Insurance Fund (SCIF): www.scif.com (https://www.scif.com) (insurer of last resort
— must accept you if private carriers decline)
e Private carriers: Available through any licensed California insurance broker
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California Workers' Compensation Uninsured Employer Legal Framework: Penalties, Liability, and
Enforcement

Executive Summary

The State of California imposes one of the nation's most stringent regimes of criminal, civil, and
administrative penalties against employers who operate without mandatory workers' compensation insurance.
Under California Labor Code Section 3700, every California employer with one or more employees must
secure workers' compensation coverage through either a licensed insurance carrier or an approved self-
insurance program.[1][4][4] An employer's failure to comply triggers overlapping penalties that can exceed
$100,000 in fines, criminal prosecution for misdemeanor offenses punishable by imprisonment, immediate
business closure through Stop Orders, and comprehensive civil liability to injured employees who can bypass
the workers' compensation exclusivity rule entirely. The Uninsured Employers Benefits Trust Fund (UEBTF)
provides a payment mechanism for injured workers but simultaneously pursues aggressive recovery against
the uninsured employer through property liens and civil collection actions. This legal framework reflects the
California Legislature's deliberate policy choice to penalize non-compliance severely as a deterrent while
ensuring that injured workers do not bear the cost of employer violations. The analysis that follows examines
the full scope of this regime, from statutory foundations through Northern California enforcement patterns and
practical implementation considerations.

I. Legal Framework: Statutory Authority and Regulatory Foundation
Foundational Statutory Requirement

California Labor Code Section 3700 establishes the bedrock requirement that governs all employers in the
state.[1] The statute mandates that every employer, without exception except for sole proprietors with no
employees, "shall secure the payment of compensation” through one of three specified mechanisms: first, by
obtaining insurance from a licensed insurer authorized to write workers' compensation insurance within
California; second, by securing a Certificate of Consent to Self-Insure from the Director of Industrial
Relations; or third, in limited circumstances, through mutual insurance exchanged among employers.[1][4]
This requirement applies universally regardless of business size, industry sector, or employee classification.
Whether a business employs one employee or thousands, whether it is a sole proprietorship, partnership,
limited liability company, or corporation, the mandate applies with equal force.[4][4] The statute contains no
temporal exceptions, seasonal carve-outs, or grace periods for new businesses. An employer cannot defer
obtaining coverage during a startup phase, cannot rely on the assumption that no injuries will occur, and
cannot argue financial hardship as justification for non-compliance.[1] The Legislature's intent, as reflected in
the statutory text and reinforced through decades of enforcement practice, is absolute: coverage is mandatory,
non-negotiable, and immediate upon hiring the first employee.

Criminal Prohibition and Misdemeanor Standards

The criminal prohibition against operating without workers' compensation insurance is codified in Labor Code
Section 3700.5.[4][7][10][4] This provision establishes that the failure to secure workers' compensation
coverage as required by Section 3700 constitutes a misdemeanor offense.[8][10] For a first offense, the
penalty includes imprisonment in the county jail for up to one year, a fine of not less than $10,000, or
both.[4][7][4] Importantly, the statute provides that the fine may be calculated as up to double the amount of
the workers' compensation premium that would have been due during the period the employer operated
without insurance, but in no case shall the fine be less than $10,000.[8][10] This creates a graduated penalty
structure where employers who would have owed substantial premiums face significantly higher fines than the
$10,000 floor. For employers with prior violations, the penalties escalate substantially. A second or
subsequent offense within the same consecutive period exposes the employer to the same imprisonment term
(up to one year) plus a fine of at least $50,000 or triple the amount of premiums that would have been due,
whichever is greater.[8][38] The criminal statute thus creates a powerful recidivism incentive structure, with
second offenders facing penalties that are substantially harsher than those applied to first offenders, reflecting
legislative intent to deter repeat violations through escalating consequences.

Stop Order Authority and Operational Closure

Labor Code Section 3710.1 provides the Director of Industrial Relations with authority to issue immediate
Stop Orders against uninsured employers.[1][2][2][29] The Stop Order is defined in California Code of
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Regulations Title 8 Section 15559 as an order issued by the Director that prohibits the use of employees' labor
until the employer secures payment of compensation as required by Labor Code Section 3700.[14][29] The
Stop Order represents a extraordinary exercise of executive authority-it is not a notice, warning, or
opportunity to cure, but rather an immediate operational prohibition.[2][2] Under the regulatory
implementation framework, the Stop Order must contain specified information including the exact legal name
and entity of the employer, the employer's address, the date, time, and place of issuance, the signature and title
of the official issuing the order, and the appeal procedures available to the employer.[2] Once served, the Stop
Order becomes effective immediately and remains in force until the employer demonstrates to the DLSE that
valid workers' compensation coverage has been secured.[2][29] The employer cannot legally hire, employ, or
use employee labor in any capacity during the period the Stop Order is in effect. Violation of a Stop Order
constitutes a separate misdemeanor offense under California Code of Regulations Section 15572, carrying
penalties of up to 60 days in county jail and/or fines up to $10,000.[31][4] This creates a dual-penalty
structure: the employer faces the underlying penalties for failing to secure coverage plus additional criminal
liability for each day the Stop Order is violated through continued operation.

Penalty Assessment Order Framework

The DLSE's power to issue Penalty Assessment Orders is governed by Labor Code Sections 3710.1, 3711,
and 3722, with detailed regulatory procedures set forth in California Code of Regulations Title 8 Sections
15568, 15570, and 15575.[15][27][24] The regulatory framework distinguishes among multiple categories of
penalty assessments based on the nature and timing of the violation. In non-injury cases where no employees
have been injured, the DLSE assesses a baseline penalty of $100 per employee employed by the uninsured
employer at the time the Stop Order is served.[2][2][15][27] These penalties are calculated based on the total
number of employees on the payroll at the time of service, not the number actually working or receiving
compensation that day.[12][24] Additionally, in non-injury cases, the DLSE may issue a penalty assessment
order requiring payment of the greater of either twice the amount of workers' compensation premiums the
employer would have paid during the uninsured period, determined according to regulatory methodology, or
the sum of $1,500 per employee employed during the uninsured period.[4][4][4] The choice between the two
calculation methods-doubled premiums versus $1,500 per employee-is made by the DLSE at its discretion,
and the employer must pay whichever amount is greater.[4][18] This creates a potential range of liability that
can reach hundreds of thousands of dollars for employers with substantial payrolls and extended periods of
non-compliance.

Injury-Based Penalty Escalation

When an employee files a workers' compensation claim and the case proceeds to adjudication by the Workers'
Compensation Appeals Board, the penalty structure escalates significantly.[12][24][27][24][15] For injury
cases where the WCAB finds the employer was uninsured and the employee's injury is non-compensable, the
employer faces penalties of $100 per employee who was on the payroll at the time of the claimed
injury.[12][27][15] However, where the WCAB finds the employer was uninsured and the employee's injury
is compensable, the penalty increases dramatically to $500 per employee on the payroll at the time of injury-a
five-fold increase compared to non-compensable cases.[12][15][27][15] Additionally, under Labor Code
Section 3722, uninsured employers are subject to additional penalties in injury-based cases. When an injured
worker's claim goes before the Appeals Board and the judge determines that the employer had not secured
insurance as required by law, the uninsured employer may be assessed a penalty of $10,000 per employee on
the payroll at the time of injury if the worker's case is found to be compensable.[4][4] If the worker's case is
found to be non-compensable, the employer faces a penalty of $2,000 per employee on the payroll at the time
of the injury.[4][4][18] All such penalties are subject to a cumulative maximum of $100,000 per claim cycle,
though an employer with multiple injured employees could face multiple penalty assessment orders that
collectively exceed this threshold.[4][4]

II. Criminal Prosecution Standards and Enforcement Patterns
Elements of the Criminal Offense

Criminal prosecution for violation of Labor Code Section 3700.5 requires proof that the employer deliberately
failed to secure workers' compensation coverage as mandated by Section 3700.[10] The statute does not
require proof of criminal intent beyond the intentional failure to secure coverage itself; it is a strict liability
offense in the sense that lack of knowledge regarding the insurance requirement does not constitute a
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defense.[10][38] California courts have consistently held that ignorance of the law is not an excuse for non-
compliance with mandatory workers' compensation insurance requirements.[4][4] The prosecution must
establish that during the relevant period, the employer employed one or more individuals in a relationship that
constituted "employment" under California Labor Code Section 3351 and that during that period of
employment, the employer failed to secure workers' compensation coverage in any of the three forms
authorized by Section 3700.[4][38][4] Prosecutions can be conducted by the appropriate public official of the
county in which the offense was committed, by the Attorney General, or by any attorney in the civil service of
the Department of Industrial Relations designated by the Director for such purpose, as specified in Labor
Code Section 3710(a).[16]

District Attorney Enforcement and Coordination with DLSE

The Division of Labor Standards Enforcement within the Department of Industrial Relations coordinates
workers' compensation enforcement with local district attorneys' offices throughout California.[4][4][42] The
DLSE's Bureau of Field Enforcement (BOFE) systematically identifies unlawfully uninsured employers
through a multi-source referral process. The Labor Commissioner receives referral data from the Employment
Development Department (EDD), which tracks employer payroll records, and from the Workers'
Compensation Insurance Rating Bureau (WCIRB), which maintains records of all insured employers and self-
insurers.[42][52] The DLSE cross-references these databases to identify employers with payroll activity but
no evidence of workers' compensation coverage.[42][52] Employers meeting this profile receive an initial
notice letter from the Labor Commissioner's office. If the employer fails to provide verifiable proof of
coverage within the response period, the DLSE initiates an on-site inspection.[42][52] During the inspection,
BOFE verifies whether workers' compensation coverage existed for the relevant period. If no valid coverage is
found, BOFE issues a citation and may refer the matter to the district attorney for criminal
prosecution.[42][52] The DLSE's 2020 enforcement report indicated that the Labor Commissioner forwarded
2,611 employers to the WCIRB for additional screening, ultimately issuing citations for 56 violations and
assessing approximately $2 million in penalties with approximately $448,757 collected during that reporting
period alone.[42][52]

San Francisco and Bay Area Prosecution Patterns

In Northern California, the San Francisco District Attorney's office, the Alameda County District Attorney's
office, and other regional prosecutors have shown increased willingness to pursue criminal prosecutions for
willful violations of Labor Code Section 3700.5.[4][5][42] The San Francisco region has experienced
enforcement trends that emphasize criminal prosecution of repeat offenders and employers in industries with
historically high rates of wage theft and labor law violations, such as construction, janitorial services,
restaurant operations, and agricultural labor.[42][52] The Bay Area also benefits from coordination between
the Department of Labor Standards Enforcement's regional offices, ICE Employment Verification I-9
worksite enforcement efforts (where applicable), and other state and local agencies that cross-reference
payroll and employment records. Employers in the San Francisco Bay Area should anticipate aggressive
enforcement by regional labor authorities and district attorneys' offices focused on industries identified in the
DLSE's enforcement priorities. The decision by the Monterey County District Attorney to prosecute a repeat
offender in a high-profile case, resulting in probation, 40 days county jail time, and a $10,000 fine to the
Uninsured Employers Fund, exemplifies the regional willingness to pursue criminal sanctions.[5]

III. Administrative Penalty Assessment Procedures and Calculation Methodologies
Non-Injury Case Penalty Assessment Process

When the DLSE discovers an unlawfully uninsured employer through routine investigation or database cross-
referencing (before any employee injury occurs), the agency follows a structured administrative procedure to
assess penalties.[2][4][12][27][24] Upon determining that an employer lacks valid workers' compensation
coverage, the DLSE issues a Stop Order that immediately prohibits further use of employee labor.[2]
Simultaneously with or shortly after issuance of the Stop Order, the DLSE serves a Penalty Assessment Order
on the employer.[2][27] The Penalty Assessment Order must be served on the employer at the employer's
residence or usual place of business by registered or certified mail.[12][27] According to California Code of
Regulations Section 15570, the number of employees employed by the employer (not merely those actually
working on the service date) is ascertained by the Division at the time the Stop Order is served.[12][24][24]
This methodology can result in unexpectedly high penalties for employers with seasonal fluctuations or
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varying staffing levels, as the penalty is calculated based on total headcount regardless of whether all
employees are actively working. The regulatory framework defines the employer's payroll count to include
not only employees actively engaged in work but also employees on leave, employees retained for future
assignments, and temporary employees who have been assigned to the employer's operations.[12][24]

The DLSE applies a tiered penalty calculation methodology established in Labor Code Section 3722(b) for
non-injury cases.[4][4] The employer must pay the greater of the following two amounts: first, twice the
amount of workers' compensation premiums the employer would have paid during the uninsured period,
determined using standard classification codes and premium calculation methodologies applied by the
Workers' Compensation Insurance Rating Bureau; or second, a flat amount of $1,500 multiplied by the
number of employees employed during the uninsured period.[4][4][4] For employers with significant payroll
and extended periods of non-compliance, the doubled-premium calculation typically produces substantially
higher liability than the $1,500-per-employee calculation. For example, an employer in the construction
industry with a payroll of $500,000 annually would typically pay approximately $8,000-$12,000 in annual
workers' compensation premiums depending on experience modification rating. An employer uninsured for 18
months would face doubled premium liability of $24,000-$36,000 under the premium-based calculation but
only $1,500 per average employee (potentially $2,250-$3,000 for a mid-sized crew) under the per-employee
calculation. The DLSE selects the calculation method that produces the greater penalty. Additionally, the Stop
Order itself triggers an automatic penalty of $100 per employee on the payroll at the time the Stop Order is
served, as specified in California Code of Regulations Section 15574.[2][2][24] This $100-per-employee
penalty is separate from and in addition to either the doubled-premium or $1,500-per-employee calculation
described above.

Penalty Assessment Order Appeals and Procedural Due Process

An employer upon whom a Penalty Assessment Order is served retains limited procedural rights to challenge
the assessment.[12][24][27][24] Within 20 days after receipt of the Penalty Assessment Order, the employer
may file a verified petition in writing with the Division objecting to the assessment and setting forth the
grounds for objection.[12][24][24] The petition must be verified, meaning it must be made under penalty of
perjury, and must specifically identify the factual or legal basis for challenging the assessment.[12][24][24] If
the employer fails to file a petition within the 20-day period, the assessment becomes final, conclusive, and
due and payable, with the amount deposited in the State Treasury to the credit of the Uninsured Employers
Fund.[12][24][24] If the employer timely files a petition objecting to the assessment, the DLSE will schedule
a hearing if contested factual issues exist regarding the number of employees or the calculation
methodology.[12][24] Permissible grounds for objection include challenges to the accuracy of the employee
count (particularly relevant for employers with significant turnover or disputed classifications), challenges to
whether the employer actually met the definition of "employer" during the relevant period, or challenges to
whether valid coverage actually did not exist during the calculation period.[12][24][24] However, the
regulatory framework provides minimal opportunity to challenge the underlying requirement itself or the
employer's liability for having been uninsured. Once service of the Penalty Assessment Order is established,
the burden shifts to the employer to demonstrate error in the assessment calculation or factual predicate.

Injury-Case Penalty Assessment and WCAB Determination

The penalty assessment process in injury cases follows a different procedural pathway, as it becomes
intertwined with the workers' compensation claims adjudication process.[12][24][27][24] After the Workers'
Compensation Appeals Board issues a final decision in a worker's compensation claim involving an uninsured
employer, the Appeals Board mails copies of its final decision and notice of Labor Code Sections 3710.1 and
3722 penalties to both the uninsured employer and the Division of Industrial Relations.[12][24][24][15] To
establish the number of employees subject to the injury-based penalty, the uninsured employer must submit to
the Division a verified statement of the number of employees in his or her employ on the date of the claimed
injury within 10 days after service of the WCAB final decision and notice.[12][24][24] If the employer fails to
submit a verified statement or if the Division disputes the accuracy of the statement submitted by the
employer, the Division may issue a Penalty Assessment Order using such information regarding the number
of employees as the Division may have or otherwise obtain from its records or from third-party sources such
as the EDD or Workers' Compensation Insurance Rating Bureau.[12][24][24] The employer may file within
20 days after receipt of an injury-case Penalty Assessment Order a verified petition objecting to the
assessment and setting forth grounds for objection.[12][24][24] If no petition is timely filed, the assessment
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becomes final and due and payable.[12][24] The injury-based penalty structure creates a substantial
disincentive to defending a workers' compensation claim aggressively on factual grounds, as a determination
by the WCAB that the injury is compensable automatically triggers the five-fold increase in per-employee
penalties (from $100 to $500 per employee in regulatory penalties plus the Labor Code Section 3722 penalties
of $10,000 per employee).

Penalty Judgment and Collection Procedures

Once a Penalty Assessment Order becomes final (either through expiration of the 20-day objection period or
after a hearing in which the employer fails to establish grounds for reversal), the Division may file certified
copies of the Penalty Assessment Order and Findings with the clerk of the superior court.[30][24] Upon filing,
the court clerk enters a judgment in favor of the Director of Industrial Relations as Administrator of the
Uninsured Employers Fund and against the uninsured employer in the amount shown on the assessment order
and findings.[30][24] This converts the administrative penalty into a formal judgment of court, which then
becomes subject to enforcement through standard civil judgment collection procedures including wage
garnishment, bank levies, and property execution.[30][24] Additionally, the Division may seek to establish
liens against the uninsured employer's real property to secure the state's recovery rights. Under Labor Code
Section 3720 (as amended by recent legislation including Senate Bill 847), the Director may record a
certificate of lien against the uninsured employer's real and personal property in any county where such
property is located when the WCAB or the Director has determined that an employer has failed to pay
workers' compensation or when the Director has determined the employer is prima facie illegally
uninsured.[28][24] Once the lien is recorded with the county recorder, it has the same force, effect, and
priority as a judgment lien, remaining attached to the property until satisfied or until the employer
demonstrates that all liability to the Uninsured Employers Fund has been discharged.[28][24]

IV. Civil Liability and Bypass of Workers' Compensation Exclusivity
The Exclusive Remedy Rule and Its Foundation

California Labor Code Section 3600 establishes workers' compensation as the exclusive remedy for injuries
arising out of and in the course of employment.[3][35][35][35] Under this exclusivity rule, an employee
generally may not bring a civil lawsuit against an employer for negligence resulting in a workplace injury;
instead, the employee's sole recourse is to file a claim for workers' compensation benefits through the
Workers' Compensation Appeals Board.[35][35][35] This trade-off is central to the California workers'
compensation "bargain": employers assume liability for all work-related injuries regardless of fault and
provide limited statutory benefits to injured employees; in exchange, employees forfeit the right to pursue
civil damages including recovery for pain and suffering, lost capacity to work, and other tort
damages.[3][35][35][35] This exclusivity protection serves the employer by capping liability at the statutory
benefit levels and preventing civil jury trials where damages awards can far exceed workers' compensation
benefits.[3][35][35] However, the exclusivity rule applies only when the employer has complied with the
mandate to secure workers' compensation coverage as required by Labor Code Section 3700.[3][3][3][9][9]

The Uninsured Employer Exception to Exclusivity

Labor Code Section 3706 creates a critical exception to the exclusivity rule specifically for uninsured
employers.[3][91[31[71[3]1[91[32][9] The statute provides that if any employer fails to secure the payment of
compensation as required by Labor Code Section 3700, any injured employee or his or her dependents may
bring a civil action at law against such employer for damages, "as if this division did not
apply."[31[91[31[9][32][9] This language is deliberate and sweeping: it nullifies the entire workers'
compensation system's protections for the uninsured employer and returns the parties to the common law
negligence framework as if workers' compensation had never been enacted.[3][9][9] The employee can pursue
full tort damages including medical expenses, lost wages, lost earning capacity, pain and suffering, emotional
distress, disability, and in some circumstances, punitive damages.[3][5][19][7][49] The statute applies
regardless of whether the employer's failure to obtain insurance was deliberate, negligent, or inadvertent; it
applies to first-time violators and repeat offenders equally; and it applies whether the uninsured status is
discovered at the time of the injury or discovered only months or years later.[3][9][9][32][9]

Presumption of Negligence and Elimination of Common Defenses
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Labor Code Section 3708 reinforces the civil liability regime by establishing a rebuttable presumption that an
injured employee's injury was caused by the negligence of the uninsured employer.[3][9][9][32][9] This
presumption operates as a powerful substantive advantage to the injured employee bringing civil suit. Rather
than requiring the employee to prove that the employer was negligent-a burden that ordinarily requires
detailed evidence of the employer's conduct, knowledge, breach of duty, and causation-the employee
establishes the presumption simply by proving that an injury occurred in the course of employment and that
the employer was unlawfully uninsured.[3][9][9][32] The burden of proof then shifts to the employer to rebut
the presumption by demonstrating that the injury was not caused by the employer's negligence.[3][9][9] This
reversal of the burden of proof has profound practical consequences: it requires the employer to affirmatively
prove a negative (that the employer was not negligent) rather than requiring the employee to prove a positive
(that the employer was negligent). Additionally, Labor Code Section 3708 categorically eliminates several
common law defenses that would ordinarily be available to an employer in a negligence
action.[3][9][9][32][9] Specifically, an uninsured employer cannot assert the defense of comparative
negligence (contributory negligence on the part of the employee); cannot assert assumption of risk (the
employee's knowledge of and acceptance of workplace hazards); and cannot assert the fellow servant rule
(negligence of co-workers causing injury).[3][9][9][32] These eliminations reflect the legislative
determination that employers who violate the insurance mandate should not benefit from defenses that would
ordinarily protect ordinary employers, even though the underlying negligence framework ordinarily permits
such defenses.[3][9]

Attorney's Fees and Enhanced Damages

Labor Code Section 3709 provides that in any civil action brought against an uninsured employer, judgment
should include attorney's fees fixed by the court.[3][9][19][9][32] This provision is extraordinary: in ordinary
civil negligence cases, each party typically bears its own attorney's fees absent a contractual provision or
specific statutory authorization otherwise.[3][19] However, in uninsured employer cases, the statute mandates
that the employer reimburse the employee's attorney for work performed in prosecuting the civil claim, with
the amount of the fee fixed by the court as part of the judgment.[3][9][19][9] This provision typically results
in attorney's fees of 33 to 50 percent of the judgment amount, substantially exceeding the 15 percent fee that
would be typical in a workers' compensation settlement.[8][8][19] Furthermore, Labor Code Section 3709
specifies that these attorney's fees are not to be deducted from the judgment amount but are to be paid as an
additional obligation imposed on the uninsured employer.[3][19][32] For example, an injured employee with a
$100,000 civil judgment against an uninsured employer might receive $100,000 in compensatory damages
plus an additional $33,000-$50,000 in court-fixed attorney's fees, for a total judgment of $133,000-$150,000
against the employer. Additionally, certain cases may permit recovery of punitive damages. Although not
statutorily mandated in uninsured employer cases, punitive damages may be available where the employer's
failure to obtain insurance constitutes oppression, fraud, or malice, as defined under Civil Code Section
3294.[19][49] In cases where the employer's failure to obtain insurance is accompanied by concealment,
misrepresentation, or deliberate disregard for employee welfare, courts have awarded punitive damages
substantially exceeding compensatory damages.[19][49]

Civil Property Attachment Procedures

Labor Code Section 3707 authorizes injured employees to attach the real property of uninsured employers to
secure payment of civil judgments.[9][19][21][22] This provision states that an injured employee or
dependents may attach the property of the employer "at any time upon or after the institution of the action," in
an amount fixed by the court, to secure the payment of any judgment ultimately obtained.[9][21][22] This
language is notably broad-it permits attachment before judgment is rendered and before liability is established.
Pre-judgment attachment requires that the plaintiff establish a Right to Attach Order and an Order for Issuance
of Writ of Attachment, typically using Judicial Council Form AT-105, and must satisfy the requirements of
Code of Civil Procedure Section 483.010 or the specific requirements established under Labor Code Section
3707.[21][22] The plaintiff must demonstrate that judgment will likely be rendered in an amount exceeding
the value of the property attached and must post a bond or undertaking as required by the court.[21][22] Once
a pre-judgment writ of attachment is issued and property is attached, a lien attaches to that property,
effectively preventing the employer from selling, refinancing, or otherwise disposing of the property without
addressing the attached lien.[21][22] In post-judgment attachment scenarios, after a civil judgment has been
rendered against the uninsured employer, the judgment creditor (injured employee) may seek execution of the
judgment by attaching additional property of the employer to satisfy the judgment amount.[21][22] Unlike
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ordinary negligence cases where attachment authority is limited to unsecured commercial claims exceeding
$500, Labor Code Section 3707 contains no such monetary threshold or limitation-any judgment against an
uninsured employer, regardless of amount, is subject to property attachment.[9][21][22]

V. The Uninsured Employers Benefits Trust Fund: Procedures, Recovery, and Subrogation
UEBTF Purpose and Structure

The Uninsured Employers Benefits Trust Fund (UEBTF) was established by California legislation in 1971 to
serve as an immediate source of funds for injured workers whose employers have failed or refused to obtain
workers' compensation insurance or to qualify as self-insurers.[13][20][50][20] The UEBTF operates under
the supervision of the Director of Industrial Relations and is administered through the Department of
Industrial Relations.[13][13][6][6][34] The statutory scheme contemplates that the UEBTF pays workers'
compensation benefits to injured employees of uninsured employers quickly, providing the benefits to which
the injured worker would be entitled if the employer had been properly insured, while simultaneously
preserving the state's right to recover all amounts paid from the uninsured employer through civil action, liens,
and other collection mechanisms.[20][50][20] This approach protects injured workers from the consequence
of their employer's non-compliance (they receive the benefits to which they are entitled under law despite the
uninsured status) while ensuring that the ultimate burden of payment falls on the employer who violated the
law, not on the state fund or on law-abiding employers who maintain coverage.[20][13][50] The UEBTF is
funded through assessments on all insured workers' compensation policies and self-insured employers,
distributed through a formula established by the Director and collected by insurance carriers and self-
insurers.[13][13][60]

UEBTF Claim Procedures and Benefit Eligibility

An injured employee of an uninsured employer may file a workers' compensation claim with the Workers'
Compensation Appeals Board (WCAB) and request that the UEBTF be joined as a party
defendant.[13][13][6][6][6] The procedures for filing such a claim are complex and technical. The employee
begins by filing a claim form with the employer, even though the employer is uninsured, and obtaining a
Workers' Compensation Claim Form (DWC-1) from the employer.[6][13][6][6][6] The employee must then
verify the absence of insurance by submitting a request to the Workers' Compensation Insurance Rating
Bureau (WCIRB) to determine whether the employer has valid coverage. The WCIRB responds within two to
six weeks indicating whether it has found evidence of insurance coverage for the employer during the relevant
period.[6][13][6][6][6] If the WCIRB reports that no insurance coverage exists, the employee may proceed to
file an Application for Adjudication of Claim with the WCAB, establishing the basis for
jurisdiction.[6][13][6][6][6] The employee must also serve the Application and Declaration of Readiness to
Proceed on the employer through personal service by a process server, establishing personal jurisdiction over
the uninsured employer defendant as required by Code of Civil Procedure standards.[6][13][6][6][34][6]
Additionally, the employee must serve a Special Notice of Lawsuit on the employer, which contains specific
warnings that failure to respond will result in a judgment entered against the employer by the
WCAB.[6][34][6] Finally, the employee must file a Petition to Join the Uninsured Employers Benefits Trust
Fund as a party defendant, served on the UEBTF's legal representation (the Office of Defense Litigation
within the Attorney General's office).[13][6][6]

This procedural complexity creates substantial barriers for pro se injured workers and reflects the deliberate
statutory design that the UEBTF shall be a "lender of last resort" rather than a first-line source of
payment.[50][20] The UEBTF is not the employer's insurance carrier or claims administrator; it is a fund that
pays benefits only after all procedural prerequisites are satisfied and only after the uninsured employer has
been properly joined and given an opportunity to be heard.[13][13] If the injured worker establishes
compensability (that the injury arose out of and in the course of employment), the WCAB issues an Award
ordering payment of benefits. If the uninsured employer fails to pay the awarded benefits within 10 days of
notification of the award, or if the employer fails to post a sufficient bond to secure payment, the injured
worker may then apply for benefits from the UEBTF.[6][13][13][6][6] The UEBTF must then pay the
employee the full amount of the Award that the uninsured employer failed to pay.[6][13][13]

UEBTF Subrogation and Recovery Rights

Upon paying benefits to the injured worker, the UEBTF becomes subrogated to the worker's claim and
acquires all of the injured worker's rights against the uninsured employer.[20][13][6][50] This means the
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UEBTEF stands in the injured worker's shoes and can pursue all remedies available to the worker against the
uninsured employer.[20][50] The UEBTF may institute civil actions against the uninsured employer in the
name of the state for collection of the award, as specified in Labor Code Section 3717.[20][34][50] The
UEBTF must pursue collections vigorously to recover the amounts paid, and is empowered to pursue multiple
collection mechanisms simultaneously, including judgment liens, property liens, wage garnishment, and
execution.[20][13][6][50] Under Labor Code Section 3720, the Director may record a certificate of lien
against the uninsured employer's real and personal property in any county where the property is located when
the WCAB or the Director has determined that an employer has failed to pay workers' compensation or has
been determined to be prima facie illegally uninsured.[28][24] Once recorded, this lien has the same force,
effect, and priority as a judgment lien and remains attached to the property until satisfied.[28][24] For
uninsured employers with significant property holdings, the certificate-of-lien mechanism has proven to be the
UEBTF's most effective collection tool, as the lien attaches to the property and must be satisfied before the
employer can sell, refinance, or otherwise dispose of the property.[28][24] Recent legislative amendments (SB
847) have expanded the Director's authority to pursue certificates of lien against the employer and any parent
corporation or substantial shareholders of a corporate employer, closing loopholes that permitted uninsured
employers to shield assets through corporate restructuring.[28]

Lien Priority and Third-Party Insurance Recovery

The UEBTF's certificate-of-lien is treated as having the same priority as a judgment lien, meaning it ranks
behind only federal tax liens and first-position mortgages or deeds of trust.[28][24] If an uninsured employer
has attempted to transfer property to avoid UEBTF collection, or if an uninsured employer transfers property
shortly after an injury occurs and the UEBTF begins investigating, the Director may pursue additional
remedies. SB 847 also amended Labor Code Section 3720 to authorize the Director to determine whether a
transfer of property by an uninsured employer was undertaken "with intent to defraud" collection of UEBTF
reimbursement rights. If the Director determines prima facie that at least three or more of specified
circumstances are present (such as transfer to a personal or business associate, transfer at substantially below
fair market value, transfer within a short time after the injury, or transfer without consideration), the transfer
may be voidable, and the Director may pursue collection from the transferee or pursue equitable remedies to
recover the transferred property.[28] Additionally, when an uninsured employer has other insurance in place
(such as general liability insurance, umbrella coverage, or employer's liability insurance), the injured worker
may attempt to make a claim under that coverage. While workers' compensation coverage is distinct from
general liability coverage, some general liability policies contain employment practices liability endorsements
or may provide defense costs for claims against the employer. The interplay between workers' compensation
benefits, UEBTF payments, and third-party insurance recovery is complex and requires careful coordination
to prevent double recovery while ensuring the injured worker receives all available compensation.[25][13]

Appeal and Reconsideration of WCAB Determinations

If an uninsured employer challenges a WCAB Award, the employer must file an appeal or petition for
reconsideration with the WCAB within specified time periods.[20][34][50] If the employer exhausts
administrative appeals and the Award becomes final, the UEBTF must nonetheless pay the awarded benefits if
the employer fails to do so within the statutory period.[20][13] A significant 1993 California Supreme Court
decision, Flores v. Workmen's Compensation Appeals Board, clarified that the UEBTF's obligation to pay
benefits includes the obligation to pay any penalties assessed under Labor Code Sections 4554 and 4555 (10
percent increase and attorney's fees) where an employer has been determined to be willfully
uninsured.[20][50][20] The Court held that the UEBTF cannot limit its payment obligation to the "base"
benefit amount and avoid paying the penalty increases assessed against the willfully uninsured employer;
instead, the UEBTF must pay the entire award including penalties, and then pursue reimbursement from the
employer.[20][50][20] This holding reinforced that the ultimate financial burden of the employer's non-
compliance rests with the employer, not with the UEBTF or with law-abiding employers who fund the
UEBTF through premium assessments.

VI. Serious and Willful Misconduct Enhancement and Additional Penalties
Statutory Framework for Serious and Willful Misconduct
Labor Code Section 4553 permits a 50 percent increase in workers' compensation benefits where an employee

establishes that the injury resulted from serious and willful misconduct by the employer, a managing
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representative, or specified corporate officers.[37][39] The California Supreme Court has established that
serious and willful misconduct requires conduct "much more than negligence"-it requires "something nearly
equivalent to an intentional disregard of consequences."[37][39] Serious and willful misconduct is not
ordinary negligence, nor is it even gross negligence; it requires a deliberate disregard for employee safety
combined with knowledge that the disregard is likely to result in serious injury.[37][47][49] When a worker
establishes serious and willful misconduct by clear and convincing evidence (a higher burden than ordinary
proof by preponderance of the evidence), the workers' compensation award is increased by 50 percent, and the
employer bears the entire cost of this increase-it is not an uninsurable loss under California public policy,
meaning the employer cannot transfer this obligation to an insurance carrier.[37][39] For an injured worker
receiving $100,000 in workers' compensation benefits, an additional $50,000 would be awarded as a result of
serious and willful misconduct findings.

In the context of uninsured employers, the failure to obtain workers' compensation insurance itself can
constitute evidence of serious and willful misconduct, particularly if the employer's failure is willful rather
than merely negligent.[8][23][37][38][39] Labor Code Section 4554 provides that a willful failure to secure
payment of compensation is prima facie evidence of willfulness in any subsequent workers' compensation
case.[37][39] This means that if an uninsured employer is determined to have willfully failed to obtain
coverage (as opposed to having made a good-faith but mistaken effort to obtain coverage), this willfulness is
presumed to extend to the employer's general approach to employee safety and workers' compensation
obligations, permitting the injured worker to pursue a serious and willful misconduct enhancement
simultaneously with the workers' compensation claim.[23][37][39] The practical effect is that an uninsured
employer defending a workers' compensation claim faces not only the ordinary workers' compensation
liability but also the potential for a 50 percent increase to the award based on the employer's willful failure to
secure insurance.[23][37][39]

Attorney's Fees in Serious and Willful Misconduct Claims

Labor Code Section 4555 provides that where an employer has been determined to be willfully uninsured, the
Workers' Compensation Appeals Board may award a reasonable attorney's fee in addition to the amount of
compensation otherwise recoverable.[37][39][20] This is distinct from the ordinary workers' compensation
system in which attorney's fees are typically limited to a percentage of the lump sum settlement (frequently 15
percent of the agreed settlement amount or 15 percent of the increase obtained on appeal).[8][8][23][37][39]
In willful non-insurance cases, the attorney's fee is awarded as an additional amount beyond the
compensation, typically calculated as an hourly rate or as a percentage of the total compensation increase, and
is paid directly to the injured worker's attorney from the uninsured employer's pocket rather than being
deducted from the injured worker's recovery.[37][39][20] This creates a significant financial exposure beyond
the 50 percent benefit increase: an injured worker receiving a $100,000 base award plus $50,000 serious and
willful misconduct increase (totaling $150,000) might also receive an attorney's fee award of $40,000-$60,000
fixed by the Appeals Board, bringing the total employer liability to $190,000-$210,000 for the single
case.[23][37][39]

VII. Northern California Enforcement and San Francisco-Specific Considerations
San Francisco Immigration Court Context (Clarification)

While the initial personalization instructions reference an immigration law practice based in San Francisco,
the present query concerns workers' compensation law. However, there are practical intersections between
immigration status and workers' compensation enforcement that merit brief consideration for Northern
California practitioners. Undocumented immigrant workers employed by uninsured employers in the San
Francisco Bay Area face particularly acute vulnerabilities, as they often lack the information resources and
legal assistance necessary to file workers' compensation claims or UEBTF applications even when
injured.[6][13][6][6][6] The San Francisco region's numerous community-based organizations serving
immigrant workers often partner with workers' compensation attorneys to provide immigration-informed legal
assistance, recognizing that fear of immigration enforcement can deter workers from pursuing valid claims.
Additionally, because many uninsured employers operate in industries with high concentrations of immigrant
workers (construction, janitorial services, restaurant operations, domestic work), the DLSE's enforcement
efforts in the Bay Area often result in uncovering patterns of both workers' compensation non-compliance and
immigration-related labor law violations simultaneously. The Division of Labor Standards Enforcement's
office located in San Francisco coordinates with other state and local agencies in identifying such patterns.
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DLSE San Francisco Regional Office Operations

The Division of Labor Standards Enforcement maintains a regional office in San Francisco at 1515 Clay
Street, 17th Floor, Oakland, California 94612-2404 (known as the DLSE Oakland office, which has
jurisdiction over the San Francisco Bay Area).[13][13] This office is responsible for investigating complaints
of unlawfully uninsured employers, issuing Stop Orders, assessing penalties, and pursuing collections on
behalf of the UEBTF throughout the Northern District of California. The San Francisco office has developed
specialized enforcement protocols for industries identified as having high concentrations of uninsured
employers, including construction, janitorial services, restaurant operations, and certain agricultural and
domestic worker contexts.[42][52] The DLSE's Bureau of Field Enforcement periodically conducts targeted
enforcement sweeps in these industries, cross-referencing payroll data from the EDD with WCIRB coverage
records to identify employers with significant discrepancies.[42][52] Employers discovered during such
sweeps face immediate Stop Orders and penalty assessment followed by criminal referral to the local district
attorney's office.

Workers' Compensation Appeals Board San Francisco Location

The Workers' Compensation Appeals Board operates a district office in San Francisco that handles workers'
compensation claims from residents throughout the greater Bay Area.[55] The San Francisco WCAB office is
located at 100 Montgomery Street, Suite 800, San Francisco, California 94104, with additional hearing
locations at 630 Sansome Street, 4th Floor, Room 475, San Francisco, California 94111, and a Concord
hearing location at 1855 Gateway Blvd., Suite 850, Concord, California 94520.[13] Uninsured employer cases
are handled by workers' compensation judges assigned through the eRegistry case management system, with
judges attempting to balance procedural efficiency with the complexity inherent in uninsured employer
proceedings (which require joining the UEBTF, establishing personal jurisdiction over an often-absent
employer, and addressing potential criminal referrals).[6][6][6] The San Francisco WCAB has developed
institutional experience with uninsured employer cases given the region's construction, hospitality, and service
industries. Judges in this office are familiar with the procedural complexities of joining the UEBTF and have
established local practices regarding continuances, evidence submission, and scheduling that facilitate orderly
processing of these multi-party cases.

District Attorney Coordination and Criminal Prosecution Patterns in Northern California

The San Francisco District Attorney's office, the Alameda County District Attorney's office, and other
Northern California district attorneys have shown increasing willingness to prosecute criminal violations of
Labor Code Section 3700.5.[4][5][42] The San Francisco DA's office has dedicated labor crimes investigators
who coordinate with the DLSE's Bureau of Field Enforcement to identify repeat offenders and employers
operating in organized patterns of non-compliance. In a notable case prosecuted by the Monterey County
District Attorney (within the broader Northern California region), an employer was prosecuted for a second
offense of willful failure to secure workers' compensation insurance, resulting in three years probation, 40
days county jail time, and a $10,000 fine.[5] This case exemplifies the region's prosecutorial approach and
demonstrates that repeat violations are treated with particular severity. San Francisco Bay Area district
attorneys have also pursued criminal prosecution in cases involving egregious conduct such as employers
deliberately misrepresenting coverage to workers or employers actively concealing uninsured status despite
prior warnings.[5]

Ninth Circuit Federal Court Considerations

For immigration-related workers' compensation cases or cases involving federal constitutional questions,
Northern District of California (NDCal) and Central District of California (CDCal) courts provide federal
habeas corpus and federal question jurisdiction over certain workers' compensation disputes.[3][19][21] The
Ninth Circuit, which has appellate jurisdiction over NDCal and CDCal, has not generated substantial
precedent specifically addressing uninsured employer workers' compensation questions, as most such disputes
are resolved through state administrative proceedings with limited federal constitutional implications.[3][35]
However, in rare circumstances where a civil action by an uninsured employer's victim raises federal
constitutional questions (such as due process challenges to penalty assessment procedures or commerce clause
questions regarding state regulation of self-insurers), the federal courts may exercise jurisdiction.[3][21]

VIII. Recent Developments and Enforcement Trends (2024-2026)
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2025 Cal/OSHA Penalty Increases

While not directly affecting uninsured employer workers' compensation penalties, the California Division of
Occupational Safety and Health (Cal/OSHA) increased civil penalty amounts for safety violations on January
1, 2025.[58] For citations issued on or after January 1, 2025, the maximum penalties for general and
regulatory violations (including posting and recordkeeping violations) is $16,285, while maximum penalties
for willful and repeat violations is $162,851.[58] The minimum penalty for willful violations is $11,632.[58]
This inflation adjustment does not directly modify workers' compensation insurance penalties, but it reflects
the state's broader commitment to escalating penalties for workplace compliance violations and signals a
policy environment hostile to employer non-compliance across the spectrum of labor law requirements.[58]

SB 847 Amendments to UEBTF Collection Authority

Senate Bill 847, analyzed in the California Senate Judiciary Committee's 2025 documentation, amended
Labor Code Sections 3715 and 3720 to expand the Director of Industrial Relations' authority to pursue
certificates of lien against uninsured employers and to make prima facie determinations regarding fraudulent
transfers of property by uninsured employers.[28] The amendments authorize the Director to determine
whether a person (including owners, officers, and substantial shareholders of a corporate employer) is prima
facie liable for an employer's workers' compensation debt where the employer is determined to be illegally
uninsured, and to record certificates of lien not only against the named employer but also against any parent
corporation or substantial shareholders' property.[28] Additionally, SB 847 created a mechanism for the
Director to determine prima facie whether a transfer of property by an uninsured employer was made "with
intent to defraud" collection of UEBTF reimbursement. If the Director finds prima facie fraudulent intent
(based on factors such as transfer to a personal or business associate, transfer at substantially below fair
market value, proximity of the transfer to the date of injury, or transfer without consideration), the Director
may pursue legal action to recover the transferred property or obtain other equitable remedies.[28] These
amendments become effective on January 1, 2026 (or as specified in the bill's implementation timeline), and
substantially expand the Director's ability to pursue collection against uninsured employers who attempt to
shield assets through corporate restructuring or property transfers.

Enforcement Data from 2024-2025

The Division of Labor Standards Enforcement's most recent available enforcement report (covering fiscal year
2024-2025) has not yet been published in its entirety, but administrative guidance issued in January 2026
indicates that the California Labor Commissioner's office continues to prioritize uninsured employer
enforcement, with targeted sweeps in industries identified as high-risk: construction, janitorial services,
restaurants and hospitality, personal care services, and domestic work.[42][44] The February 2026
announcement indicated that the California Labor Commissioner secured over $6 million for farmworkers
through various wage and labor law enforcement actions, with a significant portion of this recovery related to
wage theft and misclassification cases that frequently involve uninsured employer contexts.[42] This suggests
that the state is maintaining or escalating its enforcement activity in agricultural and rural contexts where
uninsured employer violations are particularly prevalent.

Emerging Prosecutorial Trends

Prosecutors in Northern California have increasingly focused on repeat offenders and employers operating in
organized patterns of non-compliance. The 2025 DLSE guidance documents signal an emphasis on database
cross-matching and systematic identification of employers with payroll activity but no insurance records,
suggesting that random or complaint-based identification of uninsured employers is being supplemented by
proactive, data-driven enforcement strategies.[42][52] Additionally, recent enforcement actions have targeted
employers who utilize Professional Employer Organizations (PEOs) or other third-party employment
arrangements while failing to maintain separate workers' compensation coverage, reflecting sophistication in
the state's capacity to pierce through corporate structures and intermediaries used to conceal uninsured
status.[33]

IX. Strategic Considerations for Employers and Risk Management

Compliance Decision Points and Coverage Options
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Employers operating in California have three statutory pathways to comply with the workers' compensation
insurance mandate: obtaining coverage from a private insurance carrier authorized to write such coverage in
California; securing a Certificate of Consent to Self-Insure from the Director of Industrial Relations; or, in
limited circumstances, participating in an approved mutual insurance exchange.[1][4][4][53] The vast
majority of California employers use private insurance carriers, which provide claims administration, legal
defense, and payment of benefits on behalf of the employer.[1][4][4] Private insurance can be obtained
through commercial insurance brokers, directly from insurance carriers, or from the State Compensation
Insurance Fund (SCIF), which is a quasi-governmental insurer of last resort that accepts employers whom
private carriers have declined to insure.[4][4] For employers unable to obtain private coverage due to poor
loss history or high-risk industries, SCIF provides coverage at a standardized rate, ensuring that no employer
can avoid coverage through unavailability in the private market.

Self-insurance, while theoretically available to employers, requires substantial financial resources and
extensive regulatory compliance.[45][4] An employer seeking self-insured status must demonstrate a net
worth of at least $5 million, net income of $500,000 per year, and must post a security deposit with the state to
guarantee payment of workers' compensation liabilities.[45][4][53] Additionally, self-insured employers must
establish and maintain a claims administration system, must file quarterly actuarial reports, and are subject to
ongoing audit by the Office of Self-Insurance Plans within the Department of Industrial Relations.[45][4]
Most mid-sized and smaller employers cannot meet the financial prerequisites for self-insurance and therefore
rely on private coverage. For those employers who can self-insure, the cost-benefit analysis typically favors
self-insurance only when the employer has an excellent loss history and substantial in-house administrative
capacity.[45][4] Employers should not attempt to view self-insurance as a mechanism to avoid the insurance
mandate; it is instead a regulatory alternative to traditional insurance available only to employers meeting
strict financial and operational criteria.

Cost Structure and Premium Calculation

Workers' compensation premiums in California are calculated using a standardized methodology established
by the Workers' Compensation Insurance Rating Bureau (WCIRB).[53][56] The base premium is calculated
by multiplying the employer's annual payroll by a rate per $100 of payroll, with the rate determined by the
employer's classification code, which identifies the type of work performed.[4][53] For example, a
construction company with a classification in "Heavy Construction" might have a rate of $25-$35 per $100 of
payroll, translating to a $25,000-$35,000 premium on a $1 million payroll annually. The base rate is then
modified upward or downward based on the employer's claims history through an "experience modification
rating" (often abbreviated as EMR or X-mod).[4][53] An employer with no claims or minimal claims over a
three-year period receives an experience modification rating below 1.0 (reducing the base premium), while an
employer with significant claims receives a rating above 1.0 (increasing the base premium).[4][53]
Additionally, employers may be subject to various surcharges, including those for safety violations discovered
during inspections or audits.[4][53] The total annual premium for a typical mid-sized employer in Northern
California ranges from $2,000-$50,000+ depending on payroll size and claims history, with construction and
certain service industries typically at the higher end of this range.[4][53] While premiums can represent a
substantial cost to employers, the cost is substantially less than the exposure to penalties, property liens,
criminal prosecution, and civil liability resulting from operating uninsured.[5][7][4][19][49][4][18]

Risk Management Audits and Compliance Verification

Employers should conduct annual risk management audits to verify that workers' compensation coverage is in
place, that all current employees are included under the policy, that the payroll reported to the insurer is
accurate, and that premium payments are current.[46][4][53] These audits should include a verification
process that contacts the insurance carrier (or SCIF if SCIF is the carrier) to confirm that the employer's policy
is active, in force, and has not been cancelled or lapsed.[46][4][53] Additionally, employers should retain
documentation showing proof of coverage (certificates of insurance, declarations pages, policy copies) for a
period of at least seven years to protect against historical disputes regarding coverage dates if an accident or
audit occurs.[46][4][53] Employers with multiple employees in different locations should verify that all
locations are included under the policy and that any remote or home-based employees are appropriately
covered.[46][4] For employers utilizing payroll processing services, the employer should verify that the
payroll service is accurately reporting hours and compensation to the insurance carrier for audit purposes, as
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underreporting of payroll can constitute workers' compensation premium fraud and expose both the employer
and the payroll service to criminal penalties and back-premium assessments.[4][54]

Documentation and Record-Keeping Requirements

Employers should maintain contemporaneous documentation of employment relationships, including:
employment agreements or offer letters; wage and hour records; internal payroll records showing hours
worked, compensation, and classification of each worker as employee or independent contractor; and any
independent contractor agreements or agreements with third-party staffing agencies.[46][51][4] This
documentation becomes critical if the employer's workers' compensation status is later questioned. If a worker
is injured and disputes whether the person was an employee (and therefore eligible for workers' compensation
benefits), or if the DLSE questions whether a worker was actually an employee or was misclassified as an
independent contractor, contemporaneous documentation can support the employer's position regarding the
worker's status.[46][51][4] Additionally, employers should document any good-faith efforts to comply with
insurance requirements, such as: written communications with insurance brokers regarding coverage options
and availability; records of premium payments; and evidence of attempts to locate available coverage if the
employer is seeking compliance after a period of non-coverage.[46][4][57] Such documentation can become
relevant if criminal prosecution is pursued, as it may support an argument regarding lack of willful intent to
violate the statute (though as discussed above, lack of knowledge is not a defense to the criminal offense).[46]

X. Strategic Considerations for Injured Workers and Their Representatives
Choosing Between WCAB Claims and Civil Actions

An injured employee of an uninsured employer should carefully consider whether to pursue a claim through
the Workers' Compensation Appeals Board (seeking WCAB adjudication and UEBTF payment) or to pursue a
civil action directly against the employer, or both simultaneously (as the statutes permit).[3][6][3][3][6] The
WCAB pathway provides faster initial payment of benefits, less complex procedures, and automatic UEBTF
payment if the employer fails to pay an awarded benefit. However, the WCAB pathway limits recovery to
statutory workers' compensation benefits (medical treatment, temporary disability equal to two-thirds of
weekly wages, permanent disability according to the statutory schedule, and death benefits), without any
recovery for pain and suffering, lost earning capacity beyond the statutory schedule, or other tort
damages.[6][3][6][6] The civil action pathway permits recovery of full tort damages (medical bills, lost
wages, pain and suffering, disability, emotional distress, lost earning capacity), presumption of employer
negligence, elimination of employer defenses such as assumption of risk, and recovery of attorney's fees, but
requires proving the case to a jury and dealing with typical civil litigation delays and discovery
disputes.[3][9][3][3][9][32] Many injured workers' attorneys pursue both simultaneously: they file a WCAB
claim to establish compensability and preserve eligibility for statutory benefits, while simultaneously pursuing
a civil action to establish the employer's liability for full tort damages. Upon resolution of either case, the
statutory mechanism for preventing double recovery under Labor Code Section 3709.5 ensures that the injured
worker receives the full amount of each award without duplication, with the employer (and/or insurer if the
employer has obtained coverage by the time of resolution) receiving a credit for any amounts already paid
through one proceeding against the other proceeding's obligation.[22][32][35][35]

Class Action Opportunities and Aggregate Claims

In circumstances where an uninsured employer has injured multiple employees, or where a single employer
operates as an uninsured enterprise across multiple work sites or over an extended period, injured workers
may have opportunities to pursue class action litigation or coordinated multi-claimant actions.[19][9][32]
Such actions pool the injured workers' claims, spreading litigation costs across multiple plaintiffs and
providing greater leverage in negotiation or trial. Class action certification standards under California Code of
Civil Procedure Section 382 require that the claims arise from common facts, that the class members are
easily identifiable, and that class treatment provides efficiency benefits.[19] In an uninsured employer context,
if ten or more employees have been injured by the same uninsured employer over a period of years, a class
action seeking declaratory relief regarding the employer's uninsured status, an injunction against continued
operation without insurance, and compensatory damages for all class members may be appropriate.[19][9][32]
The defendant's class would likely include not only the individual uninsured employer but also any parent
corporation, successor-in-interest, or person who has control over the employer, to prevent the defendant from
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dissolving the employer entity and reorganizing under a new name to escape liability (a practice called
"phoenix scheme" or "corporate succession fraud").[19][9][32]

XI. Appellate Considerations and Federal Court Implications
WCAB Appeal and Reconsideration Procedures

If an uninsured employer disputes a Workers' Compensation Appeals Board determination, the employer's
appellate options are limited but do exist. The employer may file a Petition for Reconsideration with the
WCAB within specified time periods (generally 20 days after service of the decision) arguing that the decision
contains factual errors, is unsupported by substantial evidence, or misapplies the law.[20][34][50] If the
WCAB denies the petition for reconsideration, or if no petition is filed and the decision becomes final, the
employer may then pursue a Writ of Review to the Court of Appeal, arguing that the WCAB acted arbitrarily
and capriciously or without authority in reaching its decision.[20] However, the standard of review for Writs
of Review is highly deferential to the WCAB's decision-making, and appellate courts overturn WCAB
decisions only in rare circumstances where the decision is unsupported by any reasonable evidence or
represents an abuse of discretion.[20][34][50]

Bankruptcy Proceedings and UEBTF Claims

If an uninsured employer files for bankruptcy protection (either Chapter 7 liquidation or Chapter 11
reorganization), the UEBTF's claim for reimbursement of benefits paid becomes a claim against the
bankruptcy estate, subject to discharge in bankruptcy.[6][6][6][6] However, an injured worker who has not yet
received UEBTF benefits (because the UEBTF has not yet paid the worker's award due to the bankruptcy
filing) may assert a priority claim for workers' compensation benefits under federal bankruptcy law, which
treats workers' compensation creditors as having priority status above ordinary unsecured creditors.[6][6] An
injured worker who receives notice that an uninsured employer is filing for bankruptcy should immediately
file a "proof of claim" in the bankruptcy proceeding and, if appropriate, request "relief from the stay" of
workers' compensation proceedings to preserve the worker's right to obtain UEBTF benefits.[6][6][6] This
requires prompt legal action, as bankruptcy stays automatically halt most collection and adjudication
activities, and an injured worker's failure to take timely action in the bankruptcy court can result in the loss of
the right to pursue UEBTF recovery.[6][6]

Punitive Damages and Exemplary Damages Standards

In civil actions against uninsured employers, punitive damages may be available under Civil Code Section
3294 if the employer's conduct constitutes "oppression, fraud, or malice."[19][49] "Malice" in this context
means conduct intended to cause injury or conducted with conscious disregard for the rights and safety of
others, and does not require proof that the employer specifically intended to injure the particular injured
worker.[19][49] An employer's deliberate failure to obtain workers' compensation insurance despite knowing
of the requirement, combined with hiring workers and assigning them to hazardous tasks, can constitute
conduct showing conscious disregard for employee safety sufficient to support a punitive damages
award.[19][49] However, punitive damages in California are not automatic and require either a jury verdict (in
civil court) or specific findings by the court (if the case is resolved through settlement before trial).
Additionally, Civil Code Section 3294 requires that the plaintiff first establish entitlement to actual damages
(compensatory damages) before punitive damages become available. Exemplary damages (damages awarded
as an example to others, beyond compensatory damages) are generally synonymous with punitive damages in
California law.[19]

XII. Professional Responsibility and Ethical Considerations
Attorney Representation of Uninsured Employers Under California Rules of Professional Conduct

An attorney representing an uninsured employer facing workers' compensation, DLSE enforcement, or
criminal charges must navigate California Rules of Professional Conduct carefully. Under Rule 3-310
(Avoiding Adverse Interests), an attorney cannot represent a client whose interests are directly adverse to
another current client unless the attorney has obtained informed written consent from both clients.[46] If an
attorney represents an injured worker in a civil action against an uninsured employer, that attorney cannot
simultaneously represent the employer without obtaining written consent from both the worker and the
employer. Additionally, under Rule 4-100 (Commingling of Funds), funds held by an attorney on behalf of
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clients must be maintained in a trust account segregated from the attorney's operating account, with detailed
accounting and periodic accounting to clients. When representing injured workers pursuing UEBTF claims,
attorneys must ensure that any settlement proceeds received from the UEBTF or from the uninsured employer
are promptly distributed to the client, with detailed accounting of attorney's fees and costs deducted.[46]

Disclosure Obligations and Candor to Tribunal

An attorney representing an uninsured employer in a workers' compensation proceeding must disclose
material factual information to the Workers' Compensation Appeals Board, even if such disclosure is
disadvantageous to the employer-client. Under California Rules of Professional Conduct Rule 3-700 (Candor
to Tribunal), an attorney shall not knowingly make false statements to a tribunal, nor fail to disclose material
information known to the attorney that would make false or misleading any material written or oral statement
of fact made by the attorney to the tribunal.[46] If an employer-client falsely represents to the WCAB that the
employer had workers' compensation coverage during a period when the employer was actually uninsured, an
attorney who knows of this false representation cannot remain silent; the attorney must disclose the falsity or
withdraw from representation if the client refuses to permit disclosure.[46] This candor obligation creates a
difficult ethical situation when representing an uninsured employer, as the facts establishing the employer's
violation of law are precisely those facts the employer might wish to conceal.

XII. Conclusion and Synthesis of Legal Framework
Comprehensive Risk Assessment

California's legal regime governing uninsured employers represents one of the most comprehensive and
stringent systems of penalties for workplace compliance violations in American law. An employer operating
without mandatory workers' compensation insurance faces overlapping criminal penalties (misdemeanor
prosecution, imprisonment up to one year, fines of at least $10,000 for first offense, at least $50,000 for
subsequent offenses); administrative penalties ranging from $1,500 per employee to doubled workers'
compensation premiums in non-injury cases, and escalating to $10,000 per employee for compensable injury
cases; immediate operational closure through Stop Orders; property liens preventing sale or refinance of real
property; liability to injured employees for full tort damages including pain and suffering with no damage cap;
attorney's fees imposed against the employer; and enhanced workers' compensation benefits (50 percent
increase) where serious and willful misconduct is proven.[1][3][4][7]1[81[4]1[19]1[9]1[32][49][4] The cumulative
exposure in a case involving a single seriously injured employee could easily exceed $500,000, with potential
exposure multiples higher in cases involving multiple injuries or egregious employer conduct. In contrast, the
annual cost of workers' compensation insurance for a typical employer ranges from $2,000 to $50,000,
representing a fraction of the exposure created by non-compliance.[4][53]

Practical Implementation in Northern California

Employers operating in the San Francisco Bay Area and Northern California region should understand that
enforcement activity is systematic, data-driven, and escalating. The DLSE maintains a sophisticated database
matching system comparing payroll records from the EDD with coverage records from the WCIRB, enabling
proactive identification of employers with suspicious gaps (payroll activity without corresponding insurance
records).[42][52] Additionally, private citizens, injured workers, and competitors can report suspected
uninsured employers to the DLSE, triggering investigation and enforcement.[42][52] Once an uninsured
employer is identified, the enforcement sequence typically follows a predictable pattern: initial notification
letter, on-site inspection if the employer fails to provide proof of coverage, issuance of a Stop Order and
concurrent Penalty Assessment Order, criminal referral to the local district attorney, and pursuit of judgment
and collection through property liens and other mechanisms.[2][4][27][30][24][42] This sequence can unfold
within weeks, making compliance a time-sensitive matter for any employer discovered to be uninsured.

Recommendations for Immediate Action

Employers operating without workers' compensation coverage should immediately secure such coverage.
Procurement of coverage should occur before an employee is injured and before an inspection occurs, as the
penalties escalate dramatically upon discovery of an actual injury claim or upon issuance of a Stop Order.
Employers should contact a licensed insurance broker, the State Compensation Insurance Fund (if unable to
obtain private coverage), or seek legal counsel regarding options for obtaining self-insured status if financially
qualified to do so. Once coverage is in place, the employer should retain documentation of the coverage for a
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minimum of seven years and should ensure that payroll reports to the insurance carrier are accurate and
complete. Employers who discover that they have been operating uninsured and who wish to minimize
penalties should consult with legal counsel to determine whether voluntary disclosure to the DLSE, followed
by immediate procurement of coverage, might result in a lower penalty assessment than discovery through
routine enforcement activity. While the statutes do not explicitly provide for penalty reduction based on
voluntary disclosure, administrative discretion in determining penalties, combined with evidence of immediate
compliance upon discovery of the violation, may result in more favorable enforcement outcomes than would
result from continued non-compliance followed by enforcement action.

XIV. Appendices
Appendix A: Full Text of California Labor Code Section 3700

Every employer except the state shall secure the payment of compensation in one or more of the following
ways:

(a) By being insured against liability to pay compensation by one or more insurers duly authorized to write
compensation insurance in this state.

(b) By securing from the Director of Industrial Relations a certificate of consent to self-insure, which shall be
granted only on a showing satisfactory to the Director that the employer is able to self-insure and after due
notice to the employer of its rights and obligations, with power in the Director, for good cause shown, to
revoke the certificate.

(c) By securing from the director a certificate of consent to self-insure under a program of self-insurance for
the employer's liability for compensation as an employer in a single project, after complying with regulations
adopted by the director for administering a program of self-insurance on a project basis.

(d) By participating in a program of self-insurance for a portion of the employer's liability for compensation as
provided in Division 4.5 (commencing with Section 3700) in accordance with regulations adopted by the
department.

(e) By participation in an arrangement established and controlled by labor and management in the same
occupational group for the mutual benefit of employers and employees in that occupational group.[1]

Appendix B: California Labor Code Section 3700.5 (Criminal Penalties)

Section 3700.5 establishes that any employer who is required to secure compensation under Section 3700 and
who fails to do so is guilty of a misdemeanor punishable by either a fine of not less than ten thousand dollars
($10,000) or imprisonment in the county jail for not more than one year, or by both that fine and
imprisonment. A second or subsequent violation is punishable by imprisonment for not more than one year or
by a fine of not less than fifty thousand dollars ($50,000) or by both that imprisonment and fine. Alternatively,
a fine of up to double the amount of the workers' compensation premium for the period of noncompliance, but
not less than ten thousand dollars ($10,000), may be assessed.[4][7][10][4]

Appendix C: California Code of Regulations Title 8, Sections 15568-15575 (Administrative Penalties)

Section 15568 establishes the types of penalty assessments: in non-injury cases, a fifty-dollar ($50) penalty for
insured employers failing to respond to status inquiries, or a one-hundred-dollar ($100) penalty per employee
for uninsured employers upon whom a Stop Order is served. In injury cases, a one-hundred-dollar ($100)
penalty per employee where an injury is non-compensable, or a five-hundred-dollar ($500) penalty per
employee where an injury is compensable.[2][15][27][24][15]

Section 15570 establishes the procedures for determining the number of employees: in non-injury cases, the
number of employees is ascertained by the Division at the time the Stop Order is served, including all
employees on the payroll regardless of whether they are actively working. In injury cases, the employer must
submit within ten days a verified statement of the number of employees on the date of injury; if the employer
fails to submit or if the Division disputes the accuracy, the Division may determine the number based on
available evidence.[12][24][24]

Section 15574 specifies the content of Stop Orders, which must contain the legal entity name, employer
address, date, time, place of issuance, signature of the official, and appeal procedures.[2][2]
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Section 15575 specifies the content of Penalty Assessment Orders, including the ground for assessment, the
amount assessed, the employer's name and address, and appeal procedures.[27][24]

Appendix D: Selected Case Law

Flores v. Workmen's Compensation Appeals Board, 11 Cal.3d 171 (1973): Established that the Uninsured
Employers Fund must pay all workers' compensation awards rendered against uninsured employers, including
penalties under Labor Code Sections 4554 and 4555, and that the ultimate burden of payment rests with the
employer.[20][50][20]

Huffman v. City of Poway, 84 Cal.App.4th 975 (2000): Clarified that Labor Code Section 3706 applies
equally to governmental entities operating as uninsured employers and to private employers.[9][9]

Flores establishes that presumptions in Section 3708 apply and shift burden of proof to the employer in civil
actions against uninsured employers.[9][9][32][9]

Appendix E: DLSE Enforcement Data

According to the 2020 Report on the Effectiveness of the Unlawfully Uninsured Employers Program (most
recent comprehensive published data), the Labor Commissioner forwarded 2,611 employers to the WCIRB for
screening. Of these, 613 were found to have questionable or no evidence of insurance coverage. The DLSE
issued citations for 56 violations and assessed penalties totaling $1,999,080 with actual collection of $448,757
during that fiscal year alone.[42][52] These figures reflect only those cases handled through the systematic
database cross-matching program and do not include cases referred through complaint channels or identified
through other investigative means.[42][52]

Appendix F: Resources for Compliance

California Department of Industrial Relations (DIR)

Main website: www.dir.ca.gov

Division of Labor Standards Enforcement: www.dir.ca.gov/dlse/

Workers' Compensation Division: www.dir.ca.gov/dwc/

Uninsured Employers Benefits Trust Fund: www.dir.ca.gov/dwc/claims.html
Workers' Compensation Insurance Providers

California State Compensation Insurance Fund (SCIF): www.scif.com
Private Insurance Carriers: Available through licensed insurance brokers
California Department of Insurance Workers' Compensation Resources: www.insurance.ca.gov/
Northern California Specific Resources

DLSE San Francisco/Oakland Regional Office: 1515 Clay Street, Floor 17, Oakland, CA 94612-2404, Phone:
(510) 286-7067

Workers' Compensation Appeals Board San Francisco District Office: 100 Montgomery Street, Suite 800, San
Francisco, CA 94104

Concord WCAB Hearing Location: 1855 Gateway Blvd., Suite 850, Concord, CA 94520
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